§3596

(C) the proceedings involved any other
legal error requiring reversal of the sentence
that was properly preserved for appeal under
the rules of criminal procedure,

the court shall remand the case for reconsider-
ation under section 3593 or imposition of a sen-
tence other than death. The court of appeals
shall not reverse or vacate a sentence of death
on account of any error which can be harm-
less, including any erroneous special finding of
an aggravating factor, where the Government
establishes beyond a reasonable doubt that the
error was harmless.

(3) The court of appeals shall state in writ-
ing the reasons for its disposition of an appeal
of a sentence of death under this section.

(Added Pub. L. 103-322, title VI, §60002(a), Sept.
13, 1994, 108 Stat. 1967.)

§3596. Implementation of a sentence of death

(a) IN GENERAL.—A person who has been sen-
tenced to death pursuant to this chapter shall be
committed to the custody of the Attorney Gen-
eral until exhaustion of the procedures for ap-
peal of the judgment of conviction and for re-
view of the sentence. When the sentence is to be
implemented, the Attorney General shall release
the person sentenced to death to the custody of
a United States marshal, who shall supervise
implementation of the sentence in the manner
prescribed by the law of the State in which the
sentence is imposed. If the law of the State does
not provide for implementation of a sentence of
death, the court shall designate another State,
the law of which does provide for the implemen-
tation of a sentence of death, and the sentence
shall be implemented in the latter State in the
manner prescribed by such law.

(b) PREGNANT WOMAN.—A sentence of death
shall not be carried out upon a woman while she
is pregnant.

(c) MENTAL CAPACITY.—A sentence of death
shall not be carried out upon a person who is
mentally retarded. A sentence of death shall not
be carried out upon a person who, as a result of
mental disability, lacks the mental capacity to
understand the death penalty and why it was
imposed on that person.

(Added Pub. L. 103-322, title VI, §60002(a), Sept.
13, 1994, 108 Stat. 1967.)

§3597. Use of State facilities

(a) IN GENERAL.—A TUnited States marshal
charged with supervising the implementation of
a sentence of death may use appropriate State
or local facilities for the purpose, may use the
services of an appropriate State or local official
or of a person such an official employs for the
purpose, and shall pay the costs thereof in an
amount approved by the Attorney General.

(b) EXCUSE OF AN EMPLOYEE ON MORAL OR RE-
LIGIOUS GROUNDS.—No employee of any State de-
partment of corrections, the United States De-
partment of Justice, the Federal Bureau of Pris-
ons, or the United States Marshals Service, and
no employee providing services to that depart-
ment, bureau, or service under contract shall be
required, as a condition of that employment or
contractual obligation, to be in attendance at or

TITLE 18—CRIMES AND CRIMINAL PROCEDURE

Page 810

to participate in any prosecution or execution
under this section if such participation is con-
trary to the moral or religious convictions of
the employee. In this subsection, ‘‘participation
in executions’ includes personal preparation of
the condemned individual and the apparatus
used for execution and supervision of the activi-
ties of other personnel in carrying out such ac-
tivities.

(Added Pub. L. 103-322, title VI, §60002(a), Sept.
13, 1994, 108 Stat. 1968.)

§ 3598. Special provisions for Indian country

Notwithstanding sections 1152 and 1153, no per-
son subject to the criminal jurisdiction of an In-
dian tribal government shall be subject to a cap-
ital sentence under this chapter for any offense
the Federal jurisdiction for which is predicated
solely on Indian country (as defined in section
1151 of this title) and which has occurred within
the boundaries of Indian country, unless the
governing body of the tribe has elected that this
chapter have effect over land and persons sub-
ject to its criminal jurisdiction.

(Added Pub. L. 103-322, title VI, §60002(a), Sept.
13, 1994, 108 Stat. 1968.)

§3599. Counsel for financially unable defendants

(a)(1) Notwithstanding any other provision of
law to the contrary, in every criminal action in
which a defendant is charged with a crime which
may be punishable by death, a defendant who is
or becomes financially unable to obtain ade-
quate representation or investigative, expert, or
other reasonably necessary services at any time
either—

(A) before judgment; or

(B) after the entry of a judgment imposing a
sentence of death but before the execution of
that judgment;

shall be entitled to the appointment of one or
more attorneys and the furnishing of such other
services in accordance with subsections (b)
through (f).

(2) In any post conviction proceeding under
section 2254 or 2255 of title 28, United States
Code, seeking to vacate or set aside a death sen-
tence, any defendant who is or becomes finan-
cially unable to obtain adequate representation
or investigative, expert, or other reasonably
necessary services shall be entitled to the ap-
pointment of one or more attorneys and the fur-
nishing of such other services in accordance
with subsections (b) through (f).

(b) If the appointment is made before judg-
ment, at least one attorney so appointed must
have been admitted to practice in the court in
which the prosecution is to be tried for not less
than five years, and must have had not less than
three years experience in the actual trial of fel-
ony prosecutions in that court.

(c) If the appointment is made after judgment,
at least one attorney so appointed must have
been admitted to practice in the court of appeals
for not less than five years, and must have had
not less than three years experience in the han-
dling of appeals in that court in felony cases.

(d) With respect to subsections (b) and (c), the
court, for good cause, may appoint another at-
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